ETHICSIN ADR: THE MANY “Cs’ OF PROFESSIONAL
RESPONSIBILITY AND DISPUTE RESOLUTION

Carrie Menkel-M eadow

| have been teaching both dternative dispute resolution (“ADR”) and professiona responsibility
for along time, and | will devote the mgority of this essay to reporting on some of the enormous
changes and developmentsin thisfidd. However, | will begin with amea culpaat a higher leve of
ethica consciousness than the rulesthat govern us, or are about to govern us, typicaly use. | have spent
the lat five years of my life writing ethica rulesfor ADR, and | am worried about the future of thisfield.
There are many changes occurring in ADR, and | now fear that, because of dl the activity, we are about
to encounter the possibility of “conflicts of laws’ with respect to ethics in the practice of dternative
dispute resolution. If we do not dreedy, we soon will have many different rule systlems governing our
practice, some of which explicitly conflict with each other and others of which are implicitly or indirectly
in conflict.

Thisfield, which | prefer to call “appropriate’ dispute resolution,* was intended to be flexible,
make the world a better place, and encourage different models of problem solving—not only adversarid
ones, but conciliatory ones. 'Y et gppropriate digpute resolution is now becoming as complex, law-
laden, and law-ridden as the traditiond practice of law.

From the outset, | have been a strong proponent of the need for rules, regulations, and best
practices standards because | care that ADR is practiced “appropriately.” We now call it * gppropriate
dispute resolution,” rather than “dternative dispute resolution,” precisely to sgnd that different
processes may be gppropriate for different kinds of disputes or in different types of settings. By using
that label, we aso acknowledge that we must make choice, about how to conduct different processes
appropriately. We are looking for the most appropriate way to try to resolve disputes, plan
transactions, solve internationd crises, and ded with community and individua human problems.
Therefore, ADR redly isintended to encompass more than just dternativesto alitigation system.

This broadening of ADR presents the most troubling of the issuesin the development of the field
in ethics, which isone of jurisdiction. Who has, or ought to have, ethical control over the practice of this
multi-disciplinary field, that draws from the teachings and standards of many different professona and
non-professiona structures and ideologies? There, too, meaculpa. | have been published widdly as
someone who is concerned about the unauthorized practice of law.? | do believe that some forms of
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evauative mediation and, these days, hybrid forms of arbitration, multiparty dispute resolution,
consensus building—many of the new practices—ultimately prompt third-party neutrals to opine on the
law, suggest lega conclusions, or advise people in ways that, athough they do not creete a technical
lawyer-client reationship, do implicate the giving of legd advice and may cause some peopleto rely
ingppropriately on the statements of third-party neutrals. Thus, | am concerned about ligbility issues and
whether some dispute resolution practitioners activities constitute the unauthorized practice of law.® |
will not focus on that issue in this essay, other than to recognize it as one of the issues posed by the
question of determining who ought to regulate this multi-disciplinary practice. Moreover, for those
lawyers who want to encourage non-lawyers to contribute their additiona learning and teaching, how
should we combine these multiple disciplines?

Turning to the mgor ethicad concernsin the practice of ADR, we may smplify the discusson a
bit by consdering what | call the “Four Cs of Ethicsand ADR.” Thefirg “C,” which islargely absent
from the rules, is the issue of counsdling about ADR. Every lawyer ought to have an ethicd obligation to
counsd clients about the multiple ways of resolving problems and planning transactions. A few States
have included this obligation in precatory language,” athough very few have done so in required
language.® | think that this ethical obligation should be mandatory, and | have suggested thisin my
idealized Ten Commandments of Appropriate Dispute Resolution.”

The second “C” of ethicsand ADR is confidentidity. Although our current ethics rules do not
address confidentidity in detail,® there is much regulation of confidentiality issues at the state level,® and
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there soon will be regulation at the federd level, aswell.® Indeed, Attorney General Janet Reno
appointed afedera agency to coordinate federad ADR,* and the Code of Federa Regulations and
Federa Register soon will contain proposed regulations for confidentidlity in federd ADR.*? These new
regulations raise awhole host of issues for those of uswho are interested in the law of privilege,
evidence, and the Freedom of Information Act. At both the federd and sate levels, the ethical issues
about confidentiality in ADR conflict with “sunshine laws’ and other open government policies™® and
demondirate the competing vaues that inform ADR. Again, the question remains. Who should resolve
those issues?

The debate over Rule 4.2 presents another interesting issue with relevance to whether state
ethics rules govern federd lawyers and law enforcement officids. If the federa government has areg-
ulatory scheme for confidentidity or other issues, what do State ethics rules, state evidence rules, or
gtate mediation privileges have to do with ADR practice at the federd judicid or regulatory level?
These conflicts of laws/conflicts of rulesissues are quite complex. The Honorable Wayne Brazil, a
former law professor and current magigtrate judge who developed one of the most advanced ADR
programs in the federal courts, is a notable founder in our field who has had to dedl with these issues™
In arecent case, Judge Brazil addressed some of these questions about which level of regulation
governs confidentiaity of mediation in the federal courts™®

Thisleads meinto the third “C,” conflicts of interest, aswell asinto conflicts of rulesand laws.
We have multiple levels of regulation in ethics and ADR for conflicts of interest for third-party neutrals,
lawyers who participate as party representatives and advocates, and former, present, and potentialy
future parties and clientsin ADR proceedings. There are substantive laws, ethics rules, and court rules
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about ADR and conflicts of interests at both the federal and Sate level. At the Sateleve, Cdifornia,
Florida, Massachusetts, Minnesota, SW Y ork, and Texas have been most active in addressing
potential conflicts.™” These particular states are notable because they have regulated conflicts of interest
and confidentidity in substantive statutes, providing for ADR or mediation in evidentiary rules™® aswell
asin procedural court rules™® So there are both substantive regulations, procedural rules, and court
rulestha exis a multiple jurisdictiona levels. Determining whether an arbitrator or mediator has a
prohibited conflict of interest (involving aformer, present, or potentid future client) may require
consultation with awide variety of rule sysems, including forma law and the many rules created by
private associations of mediators and arbitrators.®

Because | have written esewhere about the complexity of conflicts of interest issuesin ADR,
will mention just some of the key controversies. The mgor issue, both at the policy and rulelevels, is
the extent to which the same individua should be dlowed to perform multiple roles as mediator and as
advocate, a different times and in different cases, in order to encourage the expanded use of ADR.
There is ds0 a question of whether mediators, conciliators, arbitrators, and other dispute resolvers
should be dlowed to practice in law firms with others who perform the more conventiond advocate' s
role, sometimes for the same or adverse parties.

Under our current ethics rules for lawyers,? this Situation is very problematic. Should a
mediator preside over ameatter in which that mediator, or his or her partner, may later represent one of
those partiesin either ardated, substantially related, or unrelated matter? Should there be atime frame
limiting that representation, or should it be alowed to occur with client or party consent, or not at al?

If you have not been following the debate, thisiswhere | sometimesfear | have wasted the last
five years of my life arguing with the ABA Ethics 2000 Commission on the Evauation of the Rules of
Professiona Conduct (the “Commission” or “Ethics 2000 Commission” ).2 In my view, many
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ethicigs, professond respongbility scholars, rule drafters, and practicing lawyers till do not get it—that
is, they do not understand what ADR isdl about. They do not recognize how the conceptions,
purposes, and information flows of ADR practice differ from those of more conventiona legal practice.
At the same time, thereis arisk that conventiona advocateswill use ADR to “game’ the system,
leaking information and manipulating the processes in ways that do need to be regulated.

The current report of the Ethics 2000 Commission, which will be presented to the ABA House
of Delegates, has at least three ADR-related provisions. Firg, the new Preamble to the Rules
recognizes that lawyers may serve asthird-party neutrals and may exercise peacemaking, aswell as
advocacy, functions® Thisisauseful, if mostly symbolic, step forward.

Second, the newly proposed Rule 2.4 formaly recognizes the role of the third-party neutral
within the context of services performed by lawyers® The Rule only states that third-party neutrals
may be used, and that lawyers behaving as third-party neutrals should describe their function and
explain that they are not representatives of the parties. The Rule suggests that lawyers serving asthird-
party neutras should advise unrepresented parties to consult with lawyersiif they either want lega advice
or wish to understand the details and complexities of ADR processes. There were additiona proposas
about what might have been included in the rule, such as whether mediators and other third-party
neutrals could give legdl information or advice® as well as whether mediators could serve as scriveners
for agreements, drafting mediated agreements for the parties without running afoul of conflicts of
interests or other rules®” Neverthdess, in the interest of smplicity, these suggestions were not
incorporated into the final proposed rules.

The third issue treated by the proposed new rules is a departure from current standards or
dlences on the issue of conflicts of interest. The newly proposed Rule 1.12 trests mediators as
arbitrators and judges have been trested by the rulesin the past. The rule permits screening, which

COMM’N ON THE EVALUATION OF THE RULES OF PROF L CONDUCT, FINAL RULESPART Two (Nov.
2000), http://mww.abanet.org/ cpr/e2k-fina-rules2.html (providing the proposed rule changes and full
Commission report).
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alows an attorney who serves as amediator in alaw firm to be screened so that his or her partners may
subsequently represent one of the partiesin the mediator’s matter without obtaining client consent.”

| fill think that the Commission does not understand some of the subtleties and complicated
issues involved in determining whether matters are substantialy related, unrelated, or even the same for
purposes of determining conflicts of interest. In a sense, this new screening rule actudly permitsa
troubling “gray ared’ in which a conflict gill may exist, such as when a screened mediator’ s partner
serves as an advocate in an adversarid proceeding after an unsuccessful mediation in that same matter.
The Commisson smply chose to draw some bright—perhaps too bright—Ilines and treat mediators and
arbitrators in the same way, where perhaps there are some red differences.

The rule dso singles out “partisan arbitrators’ as being Smilar to advocates, even though
partisan arbitrators are an entirely separate group currently receiving a greet ded of practitioner, if not
scholarly, atention. Ethicaly, isthe partisan arbitrator to be “just another lawyer” on the case, subject
to the ethics rules for advocates, or is the partisan arbitrator to be more neutral 7%°

| want to explain why this screening rule is so sgnificant. | persondly did a 180-degree turn on
thisissue. Asadtrict ethicist and someone who deplored conflicts of interest in conventiona adversary
practice, | began my work in this field thinking that screens for mediators and arbitrators should not be
permitted. | have since changed my mind completdly, for policy reasons. Specificdly, that policy
should encourage both traditiona adversary practice and the fourth “C,” conciliation, within asingle law
firm.

The practice of law will be better informed if people are permitted to be mediators, arbitrators,
and advocates within the same practice units, which in turn will provide greater information resources for
cientsand lawvyers. My utopian hopeisthat the culture of law practice might change if third-party
neutras, conciliators, and advocates inhabit the same offices. Thus, | have spent afair amount of the
last few years trying to get the screen provision put in place.

| am concerned that there still are complicated issues not covered by the current draft of the
rule. Asan illudration, afew months ago | was training some extremely sophiticated intellectua
property lawyersin mediation, and | talked to them about these ethicsissues. Professiona responsibility
teachers will be shocked to learn that when | described the proposed screen of thenew Rule 1.12 asa
positive phenomenon, these practicing intellectua property lawyers, who serve as both advocates and
mediators, understood this new rule as prohibiting them from engaging in their current multiple kinds of
practice, where they previoudy had not been cognizant of the potentia conflicts of interestsissues. In

8 ABA ETHICS 2000 COMM’N ON THE EVALUATION OF THE RULES OF PROF L CONDUCT,
PROPOSED RULE 1.12 (Nov. 2000), http://ww.abanet.org/cpr/ezkruldl2.html. The proposed rule
contains some ambiguity. Itis“clear” ethica practice that mediators dmost never serve as advocatesin
an actud, or substantialy related, case that they have mediated. Current ethical disputes are about
cases involving the same clients or partiesin dightly or very different matters. From these principles, it
would seem that amediator’ s partners also should not be alowed to serve as representatives in the
same or asubstantialy smilar matter (in other words, the old imputation rule should gpply here), but this
result is not clear from the current version of therule.

# See Lawrence J. Fox, The Last Thing Dispute Resolution Needsis Two Sets of Lawyers for
Each Party, in CPR INST. FOR DISPUTE RESOLUTION, INTO THE 21ST CENTURY: THOUGHT PIECES
ON LAWYERING, PROBLEM SOLVING AND ADR 47, 47-48 (2001).



other words, they had not even conceptudized the possibility that when alawyer serves as amediator in
one matter, his or her partner cannot represent one of the partiesin that mediation in arelated, or even
an unrdated, litigation matter.

It was quite clear to me that these senior distinguished intellectua property lawyers, who were
members of the pre-Watergate generation that had not taken professiond responsibility courses, did not
even recognize a conflicts of interest issue when they werein the midst of one. It was surprising, given
al the bar associations continuing legd education requirements, how little these lawyers knew about
conflicts of interest. Mogt of these quite prominent lawyers have been mediating and representing
parties without usng screens and thinking the entire time that this was perfectly permissble. When |
sad, “The good news isthat now you are going to be able to perform both of these roles, provided you
screen in gppropriate cases,” they looked a me in horror, redizing that they would now need to engage
in dl the complexities involved in screening, such as the segregation of files and fees and the prohibition
on discussions with firm partners on screened matters.

| offer that example to demongtrate: (a) the lack of knowledge that <till exists about our very
basic rules of conflict of interest, and (b) the sgnificant effort that will be required to gpply the complex
conflict of interest rules and screening to the ADR environment.

Findly, | will review anumber of other very interesting developments in the regulation of ethica
issuesin ADR. For the last five years, | have had the honor to chair the Commission on Ethics and
Standards of Practicein ADR (“ CPR-Georgetown Commission”),* which develops some best
practicesinthefidd. Thisiswhere my heart redly is, in trying to make the fied responsible for acting
appropriately and with good practices, while acknowledging that, perhaps, we are still too new and
young to fully regulate what ought to happen. At the same time, we have been concerned with the
quality of the field, and, in particular, with the role of lawvyers who practice ADR in its myriad forms.

The CPR-Georgetown Commission has published two different documents® which | think are
quite useful for teaching professond respongbility to sudents and training practicing mediators,
arbitrators, and other third-party neutrals.

The first document, which has been out for about a year and half, discusses our proposed ethics
rules for lawyers who act as third-party neutrals. This document concludes that mediators may be
lawyers and, therefore, they should be subject to dl the ethics rules governing lawyers who practice law
or any other profession.® In asense, this proposed rule, though far-reaching and complex, evades the
question of what happens when mediators are not lawyers. It fails to address the potential competition

% The Center for Public Resources Ingtitute for Dispute Resolution—Georgetown University
Commission on Ethics and Standards of Practice in ADR [hereinafter CPR—Georgetown Commission]
is co-sponsored by the Center for Public Resourcesin New Y ork and Georgetown University and
funded by the William and FHora Hewlett Foundation.

3! CPR-GEORGETOWN COMM’N, PROPOSED MODEL RULE FOR THE LAWYER AS THIRD PARTY
NEUTRAL (1999) [hereinafter CPR-GEORGETOWN COMM’ N, PROPOSED MODEL RULE],
http://ww.cpradr.org; CPR-GEORGETOWN COMM’N, DRAFT PRINCIPLESFOR ADR PROVIDER
ORGANIZATIONS (2000) [hereinafter CPR-GEORGETOWN COMM’ N, DRAFT PRINCIPLES],
http://www.cpradr.org.

% CPR-GEORGETOWN COMM’ N, PROPOSED MODEL RULE, supra note 31.



that we lawyer-mediators may have with those who mediate from another discipline, and who may not
be subject to our conflict of interest rules, fee rules, and other ethicsrules.

The second document, Draft Principles for ADR Provider Organizations™ is somewhat
inspired by the wonderful work of legd ethicist Ted Schneyer.* This document is interesting because
no other body has attempted asmilar project. Essentidly, Draft Principles for ADR Provider
Organizations is an attempt to recognize one of the mgor changesin the legd professon, that is, that
snce organizations are providing legd services, there are Situations in which these organizations should
be responsible, both in liability and in ethics discipline, for the actions of their member service providers.
The document also specifies some best practices for organizations that hold themsalves out as elther
providers of ADR assistance, referrds, or direct services. These organizations would include such
entities as courts, which maintain rosters of mediators and arbitrators; solo practitioners, like me, who
hold themsalves out as mediators, arbitrators, and consensus builders; and other third-party neutrals.

Draft Principles for ADR Provider Organizations has not been adopted by any regulatory
entity, jurisdiction, sate, or professiona association, and so has no force of law. However, it doestry
to elucidate a series of best and respongble practices involving such issues as a graduated scae of
information to be provided to partiesin ADR.* For example, if partiesin the dispute have grester in-
volvement in choosing their provider of ADR services, because they reviewed résumés or interviewed
candidates for mediators and arbitrators, then the referral organization would have a concomitant lesser
respongbility for the assgned ADR provider. If an organization, like a court, assgns an ADR provider
without party choice or input, then that referral organization should assume greeter responghbility for
ensuring competence, proper credentials, and training, as well as for assuring that the assgned person
provides ethicaly permissble services.

Thisisfarly controversd materid. For example, those who work in the dispute resolution field
know the American Arbitration Association often handles complaints about conflicts of interest,
including the circumstances under which an arbitrator should reved financid interest, past cases, or
other conflicts that may affect the arbitrator’ s ability to remain neutrd. An organization referring
providers of digpute resolution services has an uncertain responsibility in assgning a third-party neutra
to acase, asthis activity is currently unregulated. However, severd organizations that maintain panels
and ligts of mediators, arbitrators, and other third-party neutrals have promulgated their own internal
ethica regulations, though they vary widdy.*

Draft Principles for ADR Provider Organizations also is concerned about qudity contral,
particularly in information and competence. When an organization suggests an ADR process or
recommends a particular provider, it has an obligation, in the CPR—Georgetown Commission’s view,
to provide alot of information about what it adl means—both information about the process itsdlf, the
choice of neutral, and the type and qudity of the neutral.

% CPR-GEORGETOWN COMMIN, DRAFT PRINCIPLES, supra note 31.

¥ E.g., Ted Schneyer, Professional Discipline for Law Firms, 77 CORNELL L. REv. 1 (1991)
(discussng the law firm'srole in regulating ethical behavior of lawyers and suggesting thet discipline
should be meted out at the firm level in appropriate cases).
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% E.g., JAMS-ENDISPUTE, ETHICS GUIDELINES FOR ARBITRATORS, hitp://ww jamsadr.convethics-
for-arbs.asp: AM. ARBITRATION ASS' N ET AL., supra note 4.



| would say, in asense, thereisafifth“C” in the Ethics of ADR, and that is choice. One of the
vaues underlying Draft Principles for ADR Provider Organizations recognizes the fact that parties
increasingly have less choice about whether to go to ADR and which provider to use. Therefore, the
entity recommending ADR or, to use another “C,” coercing it, such asin the mandatory referras of
some courts—should have some responsihility for assuring the competence and integrity of the process.

The CPR-Georgetown Commission’s Draft Principles for ADR Provider Organizations
might be a ussful document to teach and study. In particular, it might be interesting for professona
responsbility students to take alook at the larger question of entity or organizationd ethical
responsibilities a the more genera level and then to examine the specifics to see whether they would
make different choicesin these areas than the CPR-Georgetown Commission has made.

Draft Principles for ADR Provider Organizations also contains a very interesting taxonomy
of dl the different forms of ADR and dl the different kinds of provider organizations, including courts,
public entities, adminigtrative agencies, private individuds, lavyers, and non-lawyers. It isavery nice
way to educate people who do not know much about the field.

For people who are primarily professiond responsibility teachers, rather than ADR teachers,
scholars, or practitioners, if you do not learn this materia, you are doing so a your own peril. Thisis
one of the many ways in which the legd professon and legd practice is changing dramétically. Virtudly
every date and federa court requires some form of ADR at least to be considered by the lawyersin a
litigation matter,*” and, increasingly, transactions and contracts contain ADR clauses. So if you teach
professona responsihility, | urge you to get up to speed on the content of ADR-its aspirations, visons,
and hopes-and a0 to redize that if you are looking for some interesting, complex, and new issuesto
teach your students, you will not find amore fertile field for both your mind and heart than that of
thinking about the possible technical violaions in ethics and what condtitutes good practice in ADR.

3 E.g., AM. ARBITRATION ASS' N, STATE STATUTES, http://mww.adr.org (providing ADR statutes
in dl fifty states and the Digtrict of Columbia); 28 U.S.C. 8651(b)(2000) (requiring dl ditrict courtsto
devise and implement ADR programs).



